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:: ORDER-IN-APPEAL ::

Appeal No: V2/29-30/EA2/GDW2021

The Depufy Commissioner, CGST, Gandhidham Urban Division,
Gandhidham has filed following appeals on behalf of the Commissioner, Central
GST & Central Excise, Gandhidham (hereinafter referred to as “Appellant
- Department”) in pursuance of the direction and authorization issued under
Section 84 of the Finance Act, 1994 (hereinafter referred to as ‘Act’} against
Orders-in-Original mentioned in Column No. 5 of Table below (hereinafter
referred to as ‘impugned orders’) passed by the Deputy Commissioner, CGST,
Gandhidham Urban Division, Gandhidham (her_einafter referred to as
‘adjudicating authority’) in the case of parties mentioned in Table below
(hereinafter referred to as ‘Respondents’) :

Sl. | Appeal No. Name of Show Cause Order-in- Service Tax
No. party Notice No. and | Originail No. & | involved
(M/s) date - Date (Amount in
Rs.)
1 2, 3. 4. 5. 6. .
1. | V2/29/EA2 | Rutu SCN/1019/TPD | 45-46/ST-TPD/ | 30,09,474/-
/GDM/2021 | Logistics, /2020-21° AC/2020-21
dated 29-12- dated
2020 19.3.2021
2. | V2/30/EA2 | Rajdhani SCN/1057/TPD | 45-46/ST-TPD/ | 6,96,116/-
/GDM/2021 | Trailor /2020-21 AC/2020-21
' Service dated 29-12- | dated
2020 19.3.2021

1.1 Since issue involved in above appeals is common, all appeals are taken
® up together vide this common order. |

2. The facts of the case, in brief, are that the Respondents were engaged

-~ in-providing services. On scrutiny of information received from the Income Tax
Department, it was found that the Respondents had earned income for
providing services during the F.Y. 2015-16. However, the Respondents were not
found registered with Service Tax Department. To ascertain whether the
services 'provided by the Respondents were liable to service tax or not, the
Respondents were asked to furnish relevant information / documents. Since, no
response was received from Respondents, service tax was determined on the
basis of information received from the Income Tax Department.

2.1 The Show Cause Notices as mentioned in Column No. 4 of Table above
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Appeal No: V2/20-30/EA2/GDM/20:0]

were issued to the Respondents for demand and Tecovery of service tax
mentioned in Column No. 5 of table above under provisa to Section 73(1) of the
Act, along with interest under Section 75. It was also proposed for imposition of
penalty under Sections 77 and 78 of the Act.

2.2 The above Show Cause Notices were adjudicated by the adjudicating
authority vide the impugned orders who dropped the demand. The Adjudicating
authority, after scrutlny of Form 26AS, Transportation bills & Transportation
ledgers for the FY 2015-16, came to conclusion that the Respondents had rightly
availed the benefit of Notification No. 25/2012-ST dated 20.6.2012 and
Notification No. 30/2012-ST dated 20.6.2012.

3. The impugned order was reviewed by the Appellant Department and

appeals have been filed on the grounds that, _ _
(i)  The impugned order passed by the adjudicating authority is not
correct, legal and proper.

{i))  The adjudicating authority simply drawn conctusion that benefit of
Exemption Notification No. 25/2012-ST dated 20.6.2012 and Notification
No. 30/2012-ST dated 20.6.2012 were available to parties without giving
any finding and without specifically mentioning who were GTA and who
had provided onty veh1cle on hire to GTA and whether the service
rec1p1ents were falling under specific person mentioned under Rule
| 2(d)(1)(B) of the Service Tax Rules, 1994 and under the persons
mentioned at para 1A(ii) of Notification No. 30/2012-ST dated 20.6.2012
or otherwise,

(iii) The impugned order is not specific and non speaking order and
therefore the same is not legal and proper and relied upon judgement of
the Hon’ble Supreme Court passed in the case of M/s Tata Engineering &
Locomotive Co. Ltd - 2006 (203) ELT 360 (5.C.).

4, The Resbondents filed Cross Objection vide letters dated 23. 8.2021, inter
alia, contending that they had made detailed submission to the adjudicating
authority to prove that they were not liable to service tax. They were providing
Goods Transport Agency Service and had provided services either to company or
partnership firm only They had also provided service of supplying vehicles on
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Appeal No: V2/25-30/EA2Z/GDM/2021

hire to other GTA. In both situation, they were not liable to pay service tax and
submitted copy of reply submitted to the adjudicating authority.

5. Personal Hearing in the matter was scheduled in virtual mode through
video conferencing on 24.3.2022, 5.4.2022 and 27.4.2022 and communicated to

. the Respondents by letters sent through Registered Post. However, no consent

was received for attending virtual hearing nor any request for adjournment of
hearing was received. |, therefore, proceed to decide the appeals on the basis of
grounds raised by the Appellant Department and available records.

6. | have Care‘fully gone through the facts of the case, the impugned order,
appeal memorandum and Cross Objections filed by the Respondents. The issue
to be decided in the present appeals is whether the adjudicating authority has

~correctly dropped the proceedings initiated against the Respondents or not.

7. On perusal of the records, | find that proceedings were initiated against
the Respondents on the ‘basis of information received from the Income Tax
Department, which indicated that the Respondents had earned income for
providing services during the F.Y. 2015-16 but were not registered with Service
Tax Department. The adjudicating authority verified Form 26AS, Transportation
bills, Transportation ledgers and held that the Respondents had rightly avaited
the benefit exemption Notification No. 25/2012-ST dated 20.6.2012 and
Notification No. 30/ 2012-ST dated 20.6.2012 and dropped the demand raised in
the SCNs.

7.1  The Appellant Department has contended that the impugned order is not
specific and non--speakihg order inasmuch as the adjudicating authority simply
drawn conclusion that benefit of Exemption Notification No. 25/2012-ST dated
20.6.2012 and Notification No. 30/2012-ST dated 20.6.2012 were available to
parties without giving any finding and without specificatly mentioning who were
GTA and who had provided only vehicles on hire to GTA and whether the service
recipients were falling under specific person mentioned under Rule 2(d)(1)(B) of
the Service Tax Rules, 1994 and under the persons mentioned at para 1A(ii) of
Notification No. 30/2012-ST dated 20.6.2012 or otherwise,

8. - | find that the adjudicating authority has adjudicated 2 Show Cause

Notices issued to 2 different entities under common order. As narrated at Para

'dﬁ!hegﬁ%pugned order, the adjudicating authority had verified Form 26AS,
._:,'\
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Appeal No: V2/29-30/EA2/GDM/2023

o

Transportation bills & Transportation ledgers for the F.Y. 2015-16 and came to
conclusion that the Respondents had rightly availed the benefit of Exemption
Notification No. 25/2012-ST dated 20.6.2012 and Notification No. 30/2012-ST
dated 20.6.2012 and consequently, the Respondents were not liable to pay
service tax. The Appellant Department has not brought on record any evidences
indicating that the Respondents were not eligible for the benefit of said
notifications. Though the adjudicating authority has not specifically mentioned
about Respondents who had provided only vehicles on hire to GTA and whether
the service recipients were falling under specified person mentioned at para
1A(ii) of Notification No. 30/2012-ST dated 20.6.2012 or otherwise, however,
this cannot be a ground to nullify entire proceedings considering the fact that
the adjudicating authority had allowed the benefit of said exemption
notifications only after verification of documents submitted by the Respondents,
which is not disputed by the Appellant Department.

8.1 I also take note of the Instruction dated 26.10.2021 issued by the Board,
wherein it has been directed to the field formation to issue Show Cause Notice
only after proper verification of facts. The adjudicating authorities were also
advised to pass a judicious order after proper appreciation of facts and
submission of the notice. The relevant portion of the said Instruction is
reproduced as under:

“Representations have been received from various trade bodies and

associations regarding instances of indiscriminate issuance of demand notices

by the field formations on the basis of ITR-TDS data received from Income

Tax Department. ' |

2. In this regard, the undersigned is directed to inform that CBIC vide
instructions dated 01.04.2021 and 23.04.2021 issued vide F. No. 137/47/2020-
ST, has directed the field formations that while analysing ITR-TDS data
received from Income Tax, a reconciiiation statement has to be sought from the
taxpayer for the difference and whether the service income earned by them for
the corresponding period is attributable to any of the negative- list services
specified in Section 66D of the Finance Act, 1994 or exempt from payment of
Service Tax, due to any reason. IT was further reiterated that demand norices
may not be issued indiscriminately based on the difference between the ITR-
TDS taxable value and the taxable value in Service Tax Returns.
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v . Appeal No: V2/28-30/EA2/GDM/2021

3. It is once again reiterated that instructions of the Board to issue show
cause notices based on the difference in ITR-TDS data and service tax returns
only after proper verification of facts, majr be followed diligently. Pr. Chief
Commissioner/Chief Commissioner (s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciation of facts and submission of the notice.” |

8.2 | find that the impugned order passed by the adjudicating authority is in
consonance with the Instruction dated 26.10.2021 supra issued by the Board.
After examining the: contentions raised by the Appellant Department vis-a-vis
facts emerging from records, | am of the considered opinion that impugned
-order does not require any interference. | '

9. In view of above, | uphold the impugned order and reject the appeals
filed by the Appellant Department. '

10.  onftereral gRT ad B T i w1 fiveR Sude a8 @ frm e 8
10. The appeals filed by the Appellant stand disposed off in above terms.
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Appeal No: V2/29-30/EA2/GDM202¢.
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